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STATEMENT OF QUESTIONS PRESENTED 
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Does the annulment decree obtained by the citizen wife of an 
alien (appellant) dissolving the marriage also automatically invalidate 
the alien's preference visa which was issued to him by reason of his 


marriage to an American citizen, or 


- Whether in order to invalidate a preference visa following the 
annulment of a marriage between a citizen wife and her alien husband, 


the record must clearly show that the alien fraudulently contracted 


the marriage solely to adjust his immigration status. 


II 


Was appellant denied a fair hearing following his arrest ona 
warrant of deportation (1) where his evidence was rejected as 
inadmissible which would tend to prove that his marriage to his 
citizen spouse was‘not contracted for the purpose of acquiring a 
preference quota visa and (2) where he was denied an opportunity to 
cross-examine witness used by the government to establish its 
charges of deportability against him. 





JURISDICTIONAL STATEMENT 

STATEMENT OF FACTS 

STATUTE INVOLVED ot? he ° 
STATEMENT OF POINTS i ‘ ° ° 
SUMMARY OF ARGUMENT a ea eee . 
ARGUMENT ar a ee ae et a 


I, The Judgment Of The New York Court ane it The 
Marriage Between Appellant And His Wife On The Ground 
Of Fraud Was Not A Fraud Within The Meaning Of Section 
3 Of The Act Of May 14, 1937 As Would Invalidate A Non- 
ROOTRVERR ie re i ee Se me 


A. The Language Of The Complaint And Decree Of 
Annulment Themselves Prohibit A Finding That 
Appellant Contracted The Marriage To sid 
His Immigration Status i ee ee 


To Establish A Visa Fraud Under Section 3 Of The 

Act of May 14, 1937 The Evidence Must Show 

That The Marriage Was Fraudulently Contracted 

Solely For The Purpose Of Expediting The Issuance 
A Non-Quota Or Preference Visa . : 


Appellant Was Denied A Fair Hearing (1) Where The Heating 
Officer and Board Of Immigration Appeal Rejected His 
Evidence Tending To Show The Purpose For Which The 


Marriage Was Contracted With His Citizen Spouse and (2) By 
Denying Appellant An aa To Cross-Examine The 
Witnesses Against Him ° ~ S 


CONCLUSIONS . . . . 


TABLE OF CASES 


Billings v. Truesdell, 331 U.S. 542, 64S. Ct. 7387 . . . . 
Bridges v. Wixon, 326 U.S, 135, 154, 65S. Cr. 1443, 89 L. Ed. 2103 
Copen v. Copen, (1954) 137 NYS 2d 223 oe 
Ex parte Radivoeff, (1922) 278 Fed. 227 ee, Cee Sl. 
Gerwitz v. Gerwitz,(1945) 66 NYS 2d 327 —— 

In the Matter of B- - -, 31&N Dec. 102 (Dec. 4, 1947, BIA) 
In the Matter of M- - -, 31&N Dec. 25 (Sept. 17, 1947) 

In the Matter of S- - -, 55983/982 (Dec. 8, 1938) 

Lembo v. Lembo (1949) 193 Misc. 1005, 86 NYS 2d 206. 
Maltez v. Nagle, (1928) 27 F.2d 835 

Mock Gum Ying v. Cahill, 81 Fed. 940 . 
Qwock So Mui v. Nagle, (1926), 11 F. 2d 492 
Sleicher v. Sleicher,(1929), 251 NY 366 ; x . . 
United States ex rel Karpathian v. Schloteldt{1939), 106 F. 2d 928 
United States ex rel Ng Wing v. Braugh,(1926), 15 F. 2d 377 —iyj. 
Wong Wing Foo v. McGrath, (1952), 196 F. 2d 120 : . . 


* oe 





(iii) 


INDEX (Cont'd.) 


STATUTES AND MISCELLANEOUS 


Title 5 USC Sec. 1009 . 

8 USC 213, 214 (1946 ed.) 

8 USC 213a (1946 ed.) 

Title 28 USC Sec. 1291 

Title 28 USC Sec. 2201 ae eae “ 
50 Stat. 164 i GS ote as hate Ns . 
Section 4(a) of the Immigration Act of 1924 " 


Sections 13 and 14 of the Immigration Act of 1924 

Section 3 of the Immigration Act of May 14, 1937 : 
Article 2, Sections 5 and 6, New York Domestic Relations Laws 
McKinney's Consolidated Laws of New York Ann., Book 14 
Title 8 CFR, Part 6 Section 6.21 (a) bs boa, eee Ge 

5 Wigmore on Evidence, Sections 1395, 1396 . ‘ 


Opinion on Appellant's Motion to Stay Deportation filed 
June 6, 1957 ne cas ee ae ne 








UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,827 


EFSTRATIOS KARAYANNS, 


Appellant, 


Vv. 
HERBERT BROWNELL, JR., 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant filed a complaint in the District Court for declaratory 
judgment, judicial review, and injunctive relief (J.A. 1). The 


District Court passed an order granting appellee's motion for summary 


judgment and denied appellant's motion for summary judgment. The 
District Court further ordered that the complaint be dismissed 
(J.A. 8-9). From that final order this appeal is taken (J.A. 9). 
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This Court granted a stay of appellant's deportation pending its 
determination of this appeal. The District Court's jurisdiction was 
based on Title 28, USCA Sec. 2201 and Title 5 USCA Sec. 1009. This 
Court's jurisdiction is had under Title 28 USCA Sec. 1291. 


STATEMENT OF FACTS 


The appellant is a native and citizen of Greece who came to the 
United States in May of 1946. He was lawfully admitted for a brief 
stay under a seaman's visa. In November 1946 he married an 
American citizen. Two years after the marriage, on his wife's 
petition to adjust his status as a permanent resident, he was granted 
the privilege of voluntary departure and pre-examination. By this 
procedure appellant was permitted to enter the United States from 
Canada on December 2, 1948 in possession of a non-quota, or 
preference, visa issued to him as the husband of an American 
citizen in accordance with Section 4(a) of the Immigration Act of 1924. 
He has remained in the United States continuously since that date. 
(J.A. 1, 5, 7, 21-23) 


Appellant lived with his wife continuously from the date of 
marriage until September 1949, a period of about three years. (J. A. 27) 
He lived with her for a period of two years before the visa was applied 
for and issued, and, a period of nine months after it was issued to him. 
Following unhappy differences, in September 1949, the parties 
separated. (J.A. 26-27) 


In May 1950, appellant's then wife filed an annulment action in 
the Supreme Court of the State of New York. (J.A. 10) The action 
was not contested. After notice by publication in the New York Law 
Journal, the case proceeded to hearing before a Referee. (J.A. 13-17) 
The wife and members of her family appeared as witnesses. None of 
the witnesses were subjected to cross-examination. (J. A. 13-17). 
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The Referee's Findings were not made part of the record at the 





deportation hearing or on hearing in the District Court. On January 8, 
> 1951, five years after the marriage, the New York Court passed an 
order granting an annulment on the ground of fraud based on the 
allegations contained in the wife's complaint. (J.A. 19-20) 


v 


Thereafter on April 20, 19 51, appellant was arrested under a 

warrant of deportation charging him with entering the United States on 
» December 2, 1948 "in violation of the immigration laws". Appellant 
was found deportable on two grounds: (1) That when he entered the 
United States on December 2, 1948 he was not a non-quota immigrant 
as specified in his visa (Sections 13 and 14 of the Immigration Act of 
1924, 8 U.S.C. 213, 214, (1946 ed.) and (2) that his "visa was 
obtained through fraud and that fraud is a marriage which you contracted 
and which after entry into the United States was judicially annulled 
retroactively to the date of your marriage" (Section 3, Immigration Act 
of 1937, 8 U.S.C. 213a, (1946 ed.). (J.A. 21-24) 


On December 11, 1951 appellant was subjected to a deportation 
hearing before a Hearing Officer of the Immigration and Naturalization 
Service on the charges in the warrant. The government called one, 
Stephan S. Scopas, the wife's attorney at the annulment proceeding, 
as its sole live witness. He was permitted to testify as to the 
substitute service in the annulment action and the authenticity of the 
transcript of the annulment proceedings which contained the ex parte 
testimony of the wife and her witnesses. The government offered 
this transcript and the New York Court's order of nullity as the sole 
evidence to prove the charges in the warrant. They were admitted 
without objection. (J.A. 25, 28) Neither the wife nor her witnesses 
were produced by the government at the deportation hearing although 
they were all available in New York. (J.A. 13, 33) 


Appellant's offer of evidence at the hearing which tended to prove 


that his marriage was contracted for reasons other than to adjust his 
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immigration status was rejected and ruled inadmissible by the Hearing 
Officer. (J.A. 30) On December 29, 1948 the Hearing Officer entered 
his order for appellant's deportation. The order in pertinent part 
provides as follows: (J.A. 21) 

" * * * * The marriage was annulled because 

of the fraud of the defendant, the respondent 

herein. The annullment operated to disolve 

the marriage ab initio. The marriage having 

been annulled ab initio, the respondent was 

not a non-quota immigrant at the time of his 


entry on December 2, 1948, as specified in his 


visa, but was in fact merely a quota immigrant. 
x * * K i 


On review by the Assistant Commissioner of Immigration and 
Naturalization the Hearing Officer's order was affirmed. From that 
determination an appeal was taken to the Board of Immigration Appeals. 
The appeal was dismissed on November 6, 1953. (J. A. 31) 


Thereafter, appellant filed a motion before the Board to re-open 
and for reconsideration so that he could offer evidence tending to prove 
that it was not his purpose to contract the marriage in order to obtain 
a preference visa and to be accorded an opportunity to cross-examine 
the witnesses whose unchallenged testimony was the sole evidence 
against him. (J.A. 32-33) Appellant further sought cross-examination 
to disprove the derogatory remarks about the American flag and the 
American people attributed to him by the unchallenged witnesses which 
had no bearing upon the issues in the annulment but which prejudiced 
appellant at his deportation hearing and the subsequent appeals. (J.A. 17) 
The Board of Immigration Appeals on March 9, 1955 entered an order 
denying appellant's motion. (J. A. 30-32) 


Thereafter, appellant filed an action for Declaratory Judgment 
and review of the administrative proceedings in the District Court. 
(J.A. 1) On motions for summary judgment filed by both appellant 
and the government the District Court granted the government's motion, 
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denied appellant's motion and dismissed his complaint. (J.A. 8) 

From that order this appeal is taken. (J.A. 9) The Court below 
denied appellant a stay of deportation. This Court on May 10, 1957 
granted appellant a stay of deportation pending disposition of this appeal. 


STATUTE INVOLVED 


Section 213a, Title 8 USC (1946 , ed. ), 
Deportation of Alien Securing Visa 
Through Fraudulent Marriage 


Any alien who at any time after entering the United 
States is found to have secured either non-quota or 
preference-quota visa through fraud, by contracting a 
marriage which, subsequent to entry into the United 
States, has been judicially annulled retroactively to date 
of marriage, shall be taken into custody and deported 
pursuant to the provisions of Section 214 of this Title on 
the ground that at time of entry he was not entitled 
admission on the visa presented upon arrival in the 
United States. This section shall be effective whether 
entry was made before or after Mary 14, 1937. 


When it appears that the immigrant fails or 
refuses to fulfill his promises for a marital agreement 
made to procure his entry as an immigrant he then 
becomes immediately subject to deportation. May 14, 
1937, C. 182, Section 3, 50 Stat. 164. (Emphasis ours). 


STATEMENT OF POINTS 


x The District Court erred in finding that appellant's 
marriage which was judicially annulled "because of fraud" invalidated 
his visa and subjected him to deportation in the absence of a showing 
that the visa was obtained by fraud. 


2. The District Court erred in finding that appellant was 
not denied a fair hearing on the issue of his deportation although (a) he 
was not permitted to refute ex parte testimony of witness in transcript 
form offered as evidence at the deportation hearing, and (b) was denied 
an opportunity to confront and cross-examine such witness who were 
available to the government but hostile to appellant. 


SUMMARY OF ARGUMENT 


The New York decree annulling appellant's marriage to his 
then citizen wife was the basis under the statute involved for the 
Order of Deportation. The statute authorizes the deportation where 
the alien is "found to have secured [his] visa through fraud by 
contracting a marriage which" is afterwards retroactively annulled. 
The statute says nothing about securing a marriage through fraud. 

It mentions none of the various grounds on which marriages may be 
annulled. The New York Court annulled appellant's marriage 
"because of fraud" of the appellant but made no finding that the 
marriage was fraudulently contracted for the purpose of obtaining 
avisa. The wife's complaint emphasized that appellant falsely 
represented to her that he intended to have children. This may well 
have been the fraud which justified the annulment. In the absence 

of a clear statement to the effect that the marriage was fraudulently 
contracted to obtain a visa, there can be no fraud on the immigration 


laws. 


The Domestic Relations Laws of New York recognizes the 
difference between marriages which are void and those voidable. 
The appellant's marriage, later annulled, fell into the voidable class. 
In voidable marriages followed by an annulment there is recognized 
a residue of validity of the marriage where rights accrued to the 
parties by reason of the marriage state having no relation to its 
inducement. There was no finding that the hope of obtaining the 
visa induced the marriage, in fact, the adjustment of appellant's 
immigration status was not one of the inducements for the marriage 
according to the wife's complaint. 
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Appellant should have been allowed to testify at his deportation 
hearing concerning the matters which induced the marriage in order 
to overcome the presumption indulged in by the appellee that the visa 
was vitiated under the New York decree “because of the fraud of the 
defendant". Appellant should have been permitted to cross-examine 
the witnesses whose ex parte testimony in transcript form was the 
essential evidence by which the appellee ordered his deportation. 

The rejection of appellant's evidence and refusal to permit him to 


cross-examine the witnesses was a denial of due process of law. 


ARGUMENT 


10 The Judgment Of The New York Court Annulling 
The Marriage Between Appellant And His Wife 
On The Ground Of Fraud Was Not A Fraud Within 
The Meaning Of Section 3 Of The Act Of May 14, 
1937 As Would Invalidate A Non-Quota Visa 
The appellee and the District Court construed Section 3 of the 
Act of May 14, 1937 to mean that the judgment annulling appellant's 
marriage on the ground of fraud, automatically nullified not only the 
marriage but also his non-quota visa. This conclusion is without 
support in reason and logic. While the New York decree may have 
dissolved the marriage, it did not necessarily invalidate appellant's 
visa. 


A clear interpretation of the meaning of Section 3 of the Act of 
May 14, 1937 is set out in the majority opinion of this Court on 
Appellant's Motion to Stay Order Of Deportation filed June 6, 1957: 


"The statute authorizes deportation of an alien who 

is "found to have secured [his] visa through fraud, 

by contracting a marriage which" is afterwards 
retroactively annulled. The statute says nothing 

about securing marriage through fraud. It mentions 
none of the various grounds on which marriages may be 
annulled. The chief question on this appeal is whether 
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the statute means (1) that an alien whose marriage 
is annulled, on whatever ground, is to be deported 
if and only if he secured his visa through fraud; or 
whether it means (2) that an alien who secured his 
visa "by contracting a marriage" which is annulled 
for fraud is to be deported. 


The New York court annulled this alien's marriage 
"because of the fraud" of the alien but did not 
define his fraud. The New York court made no 
finding to the effect that he secured his visa 
through fraud, or that he had no genuine intent to 
be married, or even that his intent to be married 
was due, wholly or chiefly or at all, to a desire to 
improve his immigration status; or that he and his 
wife did not have, for some time, a happy married 
life. The wife's complaint for annulment did not 
even allege, at all clearly, any of those things, and 
did clearly allege that the alien falsely represented 
to her that he intended to have children. This may 
have been a fraud on her, which justified annulment 
of the marriage, but whether it was a fraud on the 
immigration law is another question." 


The marriage between appellant and his citizen wife, according 


to the complaint and decree for annulment, was of the voidable class 
and not void. The Domestic Relations statutes for the State of New 
York make a distinction between the operational effect of a void and 
avoidable marriage. Article 2, Sections 5 and 6 of the New York 
Domestic Relations laws” provide in substance that the following 


marriages are void from their inception: 


1. Incestuous marriages; 


2. Where a spouse of a former marriage is 
still living, and where 


3. Such former spouse has been committed 
to life imprisonment 
Section 7 concerns voidable marriages and provides: 


"A marriage is void from the time its nullity 
is declared by a court of competent 
jurisdiction if either party thereto: (emphasis ours) 


- McKinney's Consolidated Laws of New York Ann., Book 14. 


Pees oe | 





1. * * * 


4. Consents to such marriage by 
reason of * * * fraud; 


* * Kk KK K KK OT 


Under the New York statutes annulment decrees are of two 
kinds: (I) where the marriage is absolutely void, as in Sections 5 and 
6 of the Domestic Relations Law, and (2) where the marriage is 
voidable as in Section 7. It must be concluded that the present case 
does not fall within the first category. Therefore it must of necessity 
belong to the second. In short, the decree here should be regarded 
as if it were issued in an annulment action brought under Section 7 and 
hence void from the date of the decree of nullity, January 8, 1951, 
rather than the date of the marriage in November 1946. 


It would follow that since the visa in question was issued 
December 2, 1948, more than two years before the decree of nullity, 
its validity could not be affected. 


In annulment cases where the marriage was voidable rather 
than void the doctrine of "relation back" to the date of the marriage 
is nevertheless often applied. However, as pointed out by Judge 
Cardozo in Sleicher v. Sleicher, 251 N.Y. 366 (1929) where a voidable 
marriage was annulled: (at page 369) 

"The doctrine of relation is a fiction of law adopted 

by the courts solely for the purposes of justice”. 

That case held in effect that an annulment decree under Section 7 of 
the Domestic Relations Law (voidable marriages) will not be given 
retroactive effect if this would operate to impair the rights of an 
innocent party which have arisen out of the marriage. 


It must be remembered that appellant married his citizen wife 
in 1946. The marriage was consummated but was annulled by a 
decree five years later. Appellant lived with his wife for two years 
before his application was made for the visa in question. After the 
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visa was issued in December 1948 appellant continued to live with her 
until September 1949, about 9 months after the visa was issued. About 
one and a half years passed after the separation before the decree of 


nullity was entered. 


Voidable marriages annulled on the ground of fraud carry with 
them a residue of validity with regard to rights which accrue out of 
the marriage but which necessarily do not go to the marriage res. 
Fraud in annulment cases is as varied as human experiences. Unless 
the New York Court specifically found that appellant fraudulently 
contracted the marriage solely to adjust his immigration status, then 
whatever the basis may have been for the decree of nullity, it cannot 


have been a fraud on the immigration laws. 


A. The Language Of the Complaint And Decree 
Of Annulment Themselves Prohibit A Finding 
That Appellant Contracted The Marriage To 
Adjust His Immigration Status 


The conclusion drawn by appellee and the Court below that the 
annulment decree granted on the ground of a fraud makes appellant 
deportable finds no support in the pleadings filed in the New York Court 
or in the evidence at the appellant's deportation hearing before the 
Immigration and Naturalization Service. 


The allegations of the complaint for annulment which the Court 
decreed were sustained, emphatically stated that appellant did not 
enter into the marriage "for the purpose of adjusting his immigration 
status as the alien husband of an American citizen wife". The 
complaint alleged that certain representations were made by appellant 
to his former wife to the effect that 'he was in love with her" and that 
he "confirmed his intention to submit to marital relations for the 
purpose of having children". The complaint then alleged that had the 
wife "known that the defendant (appellant) would not * * * submit to 
matrimonial relations for the purpose of conceiving children" and that 
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had she known appellant would not do all the things he promised she 
“would not have entered into such marriage". She in effect said 

that all appellant's promises relative to a normal marital relation 

were in fact misrepresentations. However, nowhere did she allege 
that her assertion, that it was not his purpose to adjust his 

immigration status, was untrue or was a false statement or a 
misrepresentation. It follows then that.appellant did not seek marriage 
with his former wife for the purpose of acquiring a non-quota visa. 

The basis for the annulment decree apparently stemmed from proof of 
fraud in his alleged failure to fulfill some of the various promises which 
induced the marriage recited in paragraphs "Fourth" and "Fifth" of the 
wife's complaint. (J. A. 10) 


The entire complaint of the wife filed in the New York Court is 
set out at (J.A. 10-12). The pertinent portions pertaining to the 
unfulfilled promises by the appellant and the wife's allegation, that 
but for these promises she would not have married him, are contained 
in the following paragraphs: 


"Fourth: That prior to the said marriage, the 
defendant represented to the plaintiff that he 
was in love with her and was entering into the 
holy bonds of matrimony for the purpose of 
entering into a bona fide marriage and not for 
the purpose of adjusting his immigration status 
as the alien husband of an American citizen wife. 


"Fifth: That prior to the said marriage, the 
defendant represented to the plaintiff that he 
would live with her in a normal marital 
relationship and the defendant confirmed his 
intention to submit to marital relations for the 
purpose of having children. 


"Sixth: That immediately after the marriage, 

the defendant refused to enter into matrimonial 
relations with the plaintiff for the conception of 
children; refused to assume the duty of supporting 
the plaintiff; refused to provide a home for the 
plaintiff; struck and beat her and called her vile 
names on numerous occasions; and threatened her 
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with a dangerous instrument to execute documents 
to adjust defendant's unlawful entry into the United 
States. 


x * * * Ke KK K 


"Ninth: That had the plaintiff known that the 
defendant would not enter into a bona fide marriage 
and assume the obligations attendant therewith; 
submit to matrimonial relations for the purpose of 
conceiving children; and provide a home for the 
plaintiff, as per their understanding and agreement 
prior to the marriage, the plaintiff would not have 
entered into such marriage with the defendant. 


"Tenth: That said representations by the defendant 
to enter into a bona fide marriage and to engage in 
marital relations for the purpose of conceiving 
children were false in that the defendant never did 
intent (sic) to cohabit with the plaintiff for such 
purposes and did not live or cohabit with the 
plaintiff since defendant's adjustment of his 
immigration status on December 4, 1948. 


"Eleventh: That plaintiff believed said representation 
and relied upon them, and in reliance upon them did 
marry the defendant. 


* * eK KKK KK K K 


"Thirteenth: That by reason of defendant's failure 
to enter into a bona fide marriage and to cohabit with 
the plaintiff for the purpose of conceiving and raising 
children, and by reason of the said fraud of the 
defendant, the plaintiff has been damaged in that 
although she has married the defendant, the marriage 
is one in name only." 


* * KK KK KK KK K * 


It is clear from the pleadings in the New York annulment case 
that appellant's wife was not defrauded in any manner with reference 
to adjusting his immigration status. 


The record bears out a basis for the Court having granted the 
annulment in appellant's refusal to have children by insisting upon 
the use of contraceptives although, according to the complaint, 
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appellant had promised before marriage to raise a family. A finding 
that one party to a marriage refuses to fulfill the pre-marital promise 


to have children is grounds for annulment in New York. Copenv. Copen, 
(1954) 137 NYS 2d 223, Lembo v. Lembo, (1949) 193 Misc. 1055, 
86 NYS 2d 206, Gerwitz v. Gerwitz, (1945) 66 NYS 2d 327. 


The fraud going to the essence of the marriage here was the 
appellant's apparent refusal to have children in the marriage. At 
(J.A. 16) taken from the annulment proceedings this is made clear: 


"THE REFEREE: In other words, specifically 
if he had not promised that he was going to live 
a normal life, and have children, you would not 
have married him? 


"THE WITNESS: No, I would not have." 


B. To Establish A Visa Fraud Under 
Section 3 Of The Act of May 14, 
1937 The Evidence Must Show That 
The Marriage Was Fraudulently 
Contracted Solely For The Purpose 
Of Expediting The Issuance Of A 
Non-Quota Or Preference Visa 


An annulment of marriage between an alien and his or her citizen 
spouse on generally stated grounds of fraud will not in and of itself 
vitiate a non-quota visa which had been issued to the alien spouse by 
reason of the citizenship of the other partner. There must be specific 
findings that the marriage was fraudulently contracted solely to 
expedite the visa for the alien partner. 


This reasoning has been firmly established by administrative 
agency opinions dealing with this specific problem. Such opinions 
are entitled to great weight in the absence of court decisions because 
of the technical familiarity and experience of the agency experts with 
the legislation and its attendant procedural regulations. Billings v. 
Truesdell, 331 U.S. 542, 64S. Ct. 737. Inthe Matter of B 
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3, [& N Dec. 102 (decided December 4, 1947 by the Board of 
Immigration Appeals), it was held in a similar case that a decree of 
annulment by a New York Court did not vitiate a preference visa 
where it was not shown that the marriage was fraudulently contracted 
solely for the purpose of expediting the alien's entry into the United 
States. 


At page 104 of the opinion the Board held: 


"The Act of March 14, 1937, is entitled 'An 
act to authorize the deportation of aliens who 
secured preference-quota or nonquota visas 
through fraud by contracting marriage solely 
to fraudulently expedite admission to the 
United States, and for other purposes’. In 
an opinion as to the meaning of the second 
paragraph of section 3 of the Act of March 
14, 1937, the Solicitor of Labor on May 22, 
1940 (55804/996) pointed out that in construing 
this act the purpose for which the fraud was 
perpetrated must be "solely to fraudulently 
expedite admission to the United States." He 
went on to Say: 


‘The language just quoted and italicized 
appears in its entirety in the title of the 
act of 1937. While the usual rule of 
construction is that the title of an act 
forms no part of the act itself, such title 
may, nevertheless, be resorted to for an 
explanation of the meaning of the text or 
language of the act proper. So using 
the title in this instance, the words 
"through fraud, by contracting marriage" 
in section 3 mean fraud perpetrated 
solely to expedite admission to the United 
States. That is a reasonable and logical 
limitation of the effect of the law in view 
of the fact that the primary purpose of the 
legislation is to prevent the abuse or 
misuse of certain provisions in the 
immigration laws of this country, and was 
not sponsored with a view to defending or 
protecting the integrity of the institution 
of marriage. ' 


* * *x * 
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"The decision in the S case and the 
Solicitor of Labor's Opinion of May 22, 1950 
represented the administrative practice in 
applying the act of March 14, 1937." 


The Decision further held at page 105: 


"Applying these principles to the case before us, 
we must find respondent not subject to deportation 
under the Act of March 14, 1937. Here, the Court 
did not find that respondent had contracted the 
marriage for the purpose of obtaining a nonquota 
status under the immigration laws. Again, we 
note that respondent did not contest the annulment 
suit. The record clearly shows there was no 
fraud upon her part in entering into the marriage." 


Other prior administrative Decisions holding similarly are, 
In the Matter of S , 55983/982 (December 8, 1938), In the 
Matter of M , 3, I& N Dec. 25 (September 17, 1947). 


In matters of statutory construction courts ordinarily will not 
disturb uniform and more or less continuous administrative construction 


of a statute, except for strong reasons. Mock Gum Ying v. Cahill, 
81 Fed. 940. 


Appellant was Denied A Fair Hearing 

(1) Where the Hearing Officer And Board Of 
Immigration Appelas Rejected His Evidence 
Tending To Show The Purpose For Which The 
Marriage Was Contracted With His Citizen 
Spouse And (2) By Denying Appellant An 
Opportunity To Cross-Examine The 
Witnesses Against Him 


The government at appellant's deportation hearing was permitted 
to use the entire transcript of his wife's uncontested annulment suit 
as evidence to establish appellant's deportability. The ex parte 
testimony of his then wife and her relatives made reference to 
scurrilous statements attributed to appellant about the American flag 
and the American people. (J. A. 17). None of these matters pertained 
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to the marriage or the annulment but were calculated to prejudice 
appellant because of his alien status. Obviously these statements 
atiributed to him prejudiced his standing before the Hearing Officer 

and the Board of Immigration Appeals. He was denied an opportunity 

to refute the statements or to cross-examine the witnesses who uttered 
them because the Hearing Officer took the position that all testimony 
given at the domestic relations hearing was res judicata at the deportation 
hearing. It is contended by the government that appellant lost his 
opportunity to cross-examine the witnesses whose testimony established 
his deportability when he chose not to defend the annulment action. 


The Hearing Officer cut off appellant's testimony at his deportation 
hearing when he sought to establish that it was not his purpose to marry 
his then wife to adjust his immigration status. The Hearing Officer 
gave no reason for his ruling other than to say that testimony pertaining 
to appellants’ contracting the marriage would amount to a collateral 
attack on the decree of nullity. Such ruling barred appellant from 
seeking to overcome the erroneous presumption of deportability which 
grew out of a decree of annulment based on the general grounds of 
fraud. 


2 
The Board of Immigration Appeals, by its liberal Regulations 
in effect permits a new hearing to be had by re-opening the case if 
new evidence is adduced or any essential unfairness is shown. 


Appellant appealed to the Board to allow him to offer testimony 
concerning his reasons for the marriage and to allow him an opportunity 
to cross-examine the witnesses. His appeal was denied generally. 

(JA. 30-32) 


Therefore, the question arises whether the government has 
sustained the burden of establishing deportability upon the basis of 
reasonable, substantial and probative evidence. The only source the 
government had was the ex parte transcript of the wife's annulment 
action and the order of the New York Court annulling the marriage. 


2 Title 8CFR, Part 6, Sec. 6.21(a); " ** ® Motions to re-open shall state new facts to be proved 
at the re-opened hearing °**. Motions to reconsider shall state the reasons for reconsideration® ** . 
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The witnesses were available to the government in New York to 
establish deportability at the deportation hearing. Its failure and 
refusal to produce them but to rely solely on a transcript of ex parte 
testimony in an unrelated matter was a denial of a fair hearing on the 
question of deportability. "That deportation is a penalty -- at times 
a most serious one -- cannot be doubted. Meticulous care must be 
exercised lest the procedure by which he is deprived of that liberty 
not meet the essential standards of fairness."" Bridges v. Wixon, 
326 U.S. 135, 154, 65S. Ct. 1443, 89 L. Ed. 2103. 


It is believed to be a fatal defect to the competency and pro- 





bative value of the former testimony of the witnesses that these wit- 
nesses were apparently available but were not produced for the purpose 
of confrontation and cross-examination. The process of confrontation 
has two purposes the first main and essential, the other secondary and 
dispensable: (1) to secure for the opponent the opportunity of cross- 
examination; and (2) to present the elusive and incommunicable evidence 

of the witness’ deportment while testifying. The latter may be dis- 
pensed with if the witness is not available or obtainable for good and 
satisfying reasons. 5 Wigmore on Evidence, sections 1395, 1396. 
Here the witnesses were in New York and available to the government 
but hostile to appellant. 


Thus it has been held that in deportation proceedings verified 
or unverified statements by inspectors and others are ex parte and 
incompetent if the makers are not produced for cross-examination 


a by the alien. Ex parte Radivoeff, 278 Fed. 227 (1922). Where state- 
» ments of three persons were taken at the time of a raid and were put 
° into evidence to support a prostitution charge, upon demand, two of the 


three witnesses were required to be produced for cross-examination 
and the third witness, who could not be found, was excused. Qwock So 
Mui v. Nagle 11 F. (2d) 492 (1926). Where an opportunity of cross- 
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examination was demanded and might be afforded by the production of 


the witnesses, it is an unfair hearing if they are not produced. United 
States ex rel. Ng Wing v. Brough, 15 F. (2d) 377 (1926). 


In a deportation proceeding for managing a house of prostitution 
and receiving the earnings of a prostitute, a demand for cross- 
examination was made to the Commissioner after the hearing of wit- 
nesses whose ex parte affidavits were used during the hearing but who 
were not produced for cross-examination. The refusal to produce and 
permit cross-examination of such witnesses rendered the proceedings 
unfair. Maltez v. Nagle, 27 F. (2d) 835 (1928). Exception to this rule 
of confrontation and cross-examination is made where the statements of 
the witnesses are not controverted or no desire is expressed to have 
such witnesses produced. United States ex rel. Karpathiou v. 
Schlotfeldt, 106 F. (2d) 928 (1939). In a suit for declaratory judgment 
for United States citizenship under 8 U.S.C. 903, a copy of testimony 
of an adverse witness before a board of special inquiry was held to be 
not admissible in the declaratory judgment suit, over objection, where 
the witness was available but not produced. Wong Wing Foo v. McGrath, 
196 F. (2d) 120 (1952). 


From the authorities cited, it would appear that where objection 
is made, there is a right on the part of the alien to be confronted with 
the witnesses for purposes of cross-examination and confrontation, and 
where such witnesses are available, it is not sufficient to rely merely 
upon their former testimony in another proceeding. In the instant case 
there has been a refusal to produce the witnesses, upon demand which 
was timely, since it was made during the proceedings even though not 
made at the time of the introduction into evidence of the record of 
former testimony. There was no explanation that these witnesses were 
not available or procurable, and it must be presumed that the failure 
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to produce the witnesses was willful and that they were available. Under 
the circumstances, this failure to produce the witnesses for the purposes 
of confrontation and cross-examination rendered the hearing unfair and 
constituted a denial of due process. It is concluded that the evidence 
presented was not probative or competent and that the charge contained 


in the warrant of arrest has not been sustained. 


CONCLUSIONS 

It is submitted that the government has failed to establish by 
competent evidence the appellant had fraudulently contracted a marriage 
with a citizen solely for the purpose of obtaining a non-quota visa. The 
judgment of the District Court should be reversed with directions to 
enter an order that appellant is not deportable under Sections 13 and 14 
of the Immigration Act of 1924 and that he was in fact in possession of a 
valid visa at the time of his entry into the United States. 


Respectfully submitted, 


JOSEPH J. LYMAN 
Attorney for Appellant 
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[ Filed September 1, 1955] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EFSTRATIOS KARAYANNIS _) 
322 W. 149th Street 
New York, New York 


Plaintiff Civil Action No. 3884-55 


Vv. 


HERBERT BROWNELL, JR., 
Attorney General * of the U.S. 
‘Defendant 


(Action for Declaratory Judgment and Review under 

the Administrative Procedure Act and for Injunctive Relief) 

The plaintiff respectfully alleges: 

1. That this is an action for declaratory judgment under the 
Declaratory J udgment Act (28 U.S.C. 2201) and for review under the 
Administrative Procedure Act (5 U.S.C. 1001 et seq). 

2. The defendant, Herbert Brownell, Jr., is the Attorney General 
of the United States and is charged eith the statutory duty to determine, 
after appropriate hearings, whether aliens are to be deported from the 
United States. 

3. The plaintiff is an alien, citizen of Greece, and not claiming 
American citizenship. 

4. Plaintiff first entered the United States in 1946 as a member 
of the Royal Greek Navy. He was married in the United States in 
NOvember, 1946 to Mary Lissaris, a citizen of the United States. There- 
after in deportation proceedings plaintiff was granted the privilege of 
voluntary departure and pre-examination. 

5. Plaintiff, following these proceedings, then entered the United 
States from Canada on December 2, 1948, in possession of a non-quota 
immigrant visa issued to him as the husband of an American citizen 
pursuant to Section 4(a) of the Immigration Act of 1924. Plaintiff has 
remained in the United States continuously since December 2, 1948. 
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6. On January 5, 1951, the plaintiff's marriage was annulled by 
an order of the Supreme Court of the State of New York as a result of 
an action brought against him by his wife. 

7. The defendant, following the decree of annulment, caused the 
plaintiff to be arrested on a warrant of deportation charging that plain- 
tiff was not in possession of an immigration visa at the time of his last 
entry on December 2, 1948. 

8. Thereafter, on December 11, 1951, defendant caused plaintiff 
to appear at a deportation hearing. In the course of the deportation 
hearing the defendant introduced voluminous hearsay evidence in the 
form of an ex parte court record consisting of the testimony taken in 
the default annulment suit in the Supreme Court of the State of New 
York. The defendant relied upon the hearsay evidence as a basis for 
ordering the plaintiff's deportation although all of the witnesses whose 
ex parte testimony had been introduced were alive and available to the 


defendant. The defendant's hearing officer considered only the hearsay 


ex parte evidence and the decree of annulment of the Supreme Court of 
the State of New York which was obtained by default in reaching his 
decision that the plaintiff was not in possession of an immigration visa 
and should be deported. 

9. The defendant's hearing officer erroneously excluded competent 
evidence sought to be introduced by the plaintiff which would refute the 
defendant's contention that plaintiff entered into the marriage solely to 
fraudulently expedite admission to the United States. The arbitrary 
action of the hearing officer in depriving plaintiff of the opportunity to 
present facts essential to a fair hearing resulted in a failure by the 
Attorney General to exercise the discretion vested in him by law to 
pass upon the deportability of the plaintiff. 

10. Furthermore, the defendant erroneously concluded as a 
matter of fact that plaintiff's marriage was entered into solely to 
fraudulently expedite his admission to the United States and further 
the defendant erroneously concluded as a matter of law that the decree 
of annulment dated January 5, 1951, was effective to annul plaintiff's 
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marriage as of the date of its inception in November, 1946; furthermore, 
the defendant erred in his conclusion as a matter of law that the annul- 
ment decree spelled out a conclusion that plaintiff entered into the 
marriage "solely to fraudulently expedite admission to the United States" 
as intended by Section 3 of the Immigration Act of 1937. 

11. As a result of the defendant's erroneous conclusions of law 
and fact the plaintiff was erroneously deemed an alien without a visa 
as of the date of his last entry and was erroneously ordered deported. 

12. Plaintiff was denied a fair hearing by the erroneous exclusion 
of evidence, erroneous conclusions of law, and by reason of the in- 
sistence of the hearing officer adopting the ex parte record in plaintiff's 
annulment case in the Supreme Court of the State of New York as the 
case in chief against plaintiff in the administrative deportation hearing 
dealing with the validity of plaintiff's visa. 

13. The plaintiff has exhausted his administrative remedies, the 
last step having been taken on August 31, 1955, wherein his application 
for rehearing before the Board of Immigration Appeals was denied. 

The plaintiff is due to be deported from the United States September 6, 
1955, and unless the defendant is restrained, plaintiff will be summarily 
deported through defendant's summary procedures and thus deprived of 
a remedy to redress his denial of due process of law and furthermore, 
this court will be deprived of jurisdiction to review the arbitrary action 
of the defendant which has resulted in plaintiff's denial of due process 

of law. 

14. The plaintiff is a person of good moral character, has never 
been convicted of a crime, is not a member of the Communist Party 
or any political organization advocating the overthrow of the Government 
by force or violence and is otherwise eligible to remain in the United 
States to adjust his status looking toward becoming a citizen. 

15. The plaintiff in fact was in possession of a non-quota immi- 
grant visa as of the date of his last entry, December 2, 1948, and 
nothing has transpored to alter the status of his visa other than the 


arbitrary action of the defendant. 
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16. Unless the defendant is restrained forthwith from taking the 
plaintiff into custody and deporting him, the plaintiff will be irreparably 
injured and deprived of access to this or any other court to seek the 
relief to which he is entitled. 

WHEREFORE, plaintiff prays the Court to: 

(1) Enjoin defendant from taking him into custody and deporting 
him until this complaint is heard on the merits. 

(2) Declare the proceedings of the Immigration and Naturalization 
Service and the Board of Immigration Appeals null and void. 

(3) Declare that plaintiff was in possession of a non-quota immi- 
grant visa as of the date of his last entry and that the status of such 
visa has not been altered. 

(4) Remand the case to the defendant for further hearing and 
correction of the erroneous conclusions of law and fact upon which the 
order of deportation is premised. 

(5) For such other and further relief as may seem just. 


Joseph J. Lyman 
1001 Connecticut Ave., N. W. 
Washington, D. C. 


Attorney for Plaintiff 


[Filed October 7, 1955] 
ANSWER 

Now comes the defendant by his attorney, the United States Attor- 

ney, and answers the complaint of plaintiff as follows: 
First Defense 

Responding specifically to the numbered paragraphs of the com- 
plaint, the defendant avers: 

1. The defendant is not required to answer the allegations contain- 
ed in paragraph 1 of the complaint. 


Aa »«» & Pp 
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2, 3, 4, 5 and6. Admitted. 

7. It is admitted that the defendant caused the plaintiff to be 
arrested but it is alleged that the said arrest occurred pursuant to the 
issuance of a warrant of arrest and not a warrant of deportation. It 
is further averred that the said warrant of arrest was issued by the 
District Director, Immigration and Naturalization Service, New York 
District, on April 30, 1951 and was served upon the plaintiff on May 2, 
1951. It is further averred the said warrant of arrest charged that 
the plaintiff was in the United States in violation of ''The Immigration 
Act of May 26, 1924 in that, at the time of entry, he was not a non- 
quota immigrant as specified in the visa of his immigration visa; the 
Act of May 14, 1937, in that, at the time of entry, he was not entitled 
to admission on the non-quota visa which he presented on arrival for 
the reason that such visa was obtained through fraud by contracting a 
marriage which, after entry, has been judicially annuled retroactively 
to the date of such marriage." 

8. It is admitted that a hearing in deportation proceedings was held 
pursuant to the warrant of arrest referred to in answer number 7 herein- 
above and that the said hearing was held on December 11, 1951. The 
remaining allegations of paragraph 8 of the compalint are denied. 

9, and 10. Denied. 

11. It is admitted that the plaintiff was ordered deported from the 


United States. The remaining allegations of paragraph 11 are denied. 


12. It is denied that the plaintiff was denied a fair hearing and to 
the contrary it is alleged that the hearing which he was accorded was 
fair, impartial and was in accordance with law and regulation. 

13. Itis admitted that the plaintiff has exhausted his adminis- 
trative remedies. It is averred that the last step was an order of the 
Board of Immigration Appeals dated September 2, 1955 and not August 
31, 1955. The remaining allegations of paragraph 13 are denied. 
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14. The defendant is without knowledge upon which to either admit 
or deny the allegations contained in paragraph 14 of the complaint and 
therefore demands proof o the said allegations if material. 

15. It is admitted that the plaintiff was in possession of a non- 
quota visa at the time of his entry into the United States on December 
2, 1948. It is denied that nothing has transpired to alter the status 
of the said visa since that time and to the contrary it is averred that 
the visa which the plaintiff was in possession of on December 2, 1948 
was obtained by fraud and misrepresentations made by the plaintiff 
and the said fraud has been adjudicated as such by a court of competent 
jurisdiction, to wit, the Supreme Court of the State of New York or the 
County of New York. It is further averred that the said adjudication 
occurred in the action of Karayannis v. Karayannis, as determined by 
the aforesaid court on January 5, 1951. It is further averred that the 
said adjudication by the said Supreme Court of New York that the 
marriage of the plaintiff to Mary Lissaris was fraudulently contracted 
for the purpose of obtaining a visa with which the plaintiff could enter 
the United States operates as a matter of law to render void and fraud- 
ulent the said visa. 

16. Denied. 

Second Defense 

For further answer and as a separate and complete defense to the 
complaint the defendant avers that the complaint fails to state a claim 
upon which this court may grant relief. 

Third Defense 

For further answer and as a separate and complete defense to the 
complaint the defendant avers that the adjudication by the Supreme Court 
of the State of New York in the matter of Karayannis v. Karayannis, 
constitutes res judicata on the question of the validity of the marriage 
annulled in that litigation and is not subject to review by the adminis- 
trative agency or by this court. 


_ £§ ~¢ R&R F 
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Fourth Defense 


For further answer and as a separate and complete defense to the 
complaint the defendant avers that the administrative proceedings have 
been properly conducted pursuant to law and regulations; that there has 
been no arbitrary or capricious determination made anywhere within 
the said administrative proceeding; that the final result is premised 
upon a careful consideration of the entire administrative record and the 
application of the appropriate statutory law; that the determinations 
made within the said proceeding have been reasonably and properly made 
and should not be disturbed by this court. 

WHEREFORE having fully answered plaintiff's complaint, the 
defendant demands judgment together with the costs of this action. 


/s/ Leo A. Rover 
United States Attorney 


/s/ Oliver Gasch 
Assistant United States Attorney 


/s/ Frank H. Strickler 
Assistant United States Attorney 


/s/ Robert L. Toomey 
Assistant United States Attorney 


/s/ William B. Taffet 


Special Assistant to the United 
States Attorney 


[Certificate of Service] 
[Certificate of Mailing] 


[Filed April 4, 1957] 
MOTION FOR SUMMARY JUDGMENT 
Defendant moves this Court to enter summary judgment in his 
favor on the ground that the pleadings and the administrative record 
relating to plaintiff, certified copy of which is attached hereto as 
Exhibit A and made a part hereof, disclose that there is no genuine 
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issue as to a material fact and that defendant is entitled to judgment 


as a matter of law. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Assistant United States Attorney 


/s/ Joseph M. F. Ryan, Jr. 
Assistant United States Attorney 


/s/ Thomas H. McGrail 
Assistant United States Attorney 


[Certificate of Service] 
[Certificate of Mailing] 


[Filed March 13, 1957] 

MOTION FOR SUMMARY JUDGMENT 

Plaintiff moves the Court to grant him a summary judgment on the 
pleadings in that no general issue of fact exists to be determined by the 
Court. Plaintiff says that as a matter of law, he is entitled to a judg- 
ment herein. 

Simultaneously with the filing of the defendant's opposition to 
plaintiff's motion, or other pleading, a certified copy of the plaintiff's 
administrative hearing before the Immigration Naturalization Service 
will be made a part of the record. 


/s/ Joseph J. Lyman 
Attorney for Plaintiff 


[Filed April 18, 1957] 
ORDER 
This case having come before the court on the Motion for 


Summary Judgment by plaintiff, and the motion for Summary Judgment 
by defendant, with attached certified copy of the Immigration and 
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Naturalization Service file pertaining to plaintiff, and the court having 
considered the pleadings filed herein, the attached exhibit, and ar- 
gument of counsel, is it this 18th day of April, 1957, 

ORDERED that plaintiff's Motion for Summary Judgment is hereby 
denied, anditis | 

FURTHER ORDERED that defendant's Motion for Summary Judg- 
ment is hereby granted for the reason that there is no genuine issue 
as to any material facts and defendant is entitled to judgment as a 
matter of law, and it is 

FURTHER ORDERED that the compl aint be and it hereby is 
dismissed. 

FURTHER ORDERED that plaintiff's oral motion for stayof 
deporation made at the argument herein is hereby denied. 


/s/ Matthew McGuire 
JUDGE 


/s/ Joseph J. Lyman, Esquire 
Atrorney for Plaintiff 


/s/ Thomas H. McGrail 
Assistant United States Attorney 
Attorney for Defendant 


[Filed April 19, 1957] 
NOTICE OF APPEAL 

Notice is hereby given this 19th day of April, 1957, that 
EFSTRATIOS KARAYANNIS hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 18th day of April 1957, in favor of Herbert Brownell, 
Jr., Attorney General of the United States, against said Ef stratios 
Karayannis. 


/s/ Joseph J. Lyman 
Attorney for Piaintizt 
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ACTION FOR ANNULMENT 
OF MARRIAGE 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 





MARY KARAYANNIS ) 
Plaintiff 
-against- ) ACTION FOR ANNULMENT OF 
EFSTRATIOS KARAYANNIS MARRIAGE 
Defendant 


Plaintiff, for her complaint, by her attorney, STEPHEN S. 
SCOPAS, respectfully alleges and shows to this count: ! 

FIRST: That plaintiff is a resident of the City and State of New “ 
York, and has been such a resident for more than one year last past. 

SECOND: That on November 6, 1946, plaintiff and defendant were 
married in a civil ceremony at New York, New York, and subsequently 
entered into a religious ceremony at St. Barbara's Church of the Greek 
Orthodox faith, on February 9, 1947. | 

THIRD: That prior to the said marriage, the defendant was an = 
alien, illegally residing in the United States, without an immigration 
visa, and plaintiff was and still is an American citizen. 

FOURTH: That prior to the said marriage, the defendant represen- 
ted to the plaintiff that he was in love with her and was entered into 
the holy bonds of matrimony for the purpose of entering into a bona 
fide marriage and not for the purpose of adjusting his immigration 
status as the alien husband of an American citizen wife. 

FIFTH: That prior to the said marriage, the defendant represen- , 
ted to the plaintiff that he would live with her in a normal marital “f 
relationship and the defendant confirmed his intention to submit to mari- | 
tal relations for the purpose of having children. 

SIXTH: That immediately after the marriage, the defendant refused 
to enter into matrimonial relations with the plaintiff for the conception 
of children; refused to assume the duty of supporting the plaintiff; 
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refused to provide a home for the plaintiff; struck and beat her and 
called her vile names on numerous occasions; and threatened her 
with a dangerous instrument to execute documents to adjust defen- 
dant's unlawful entry into the United States. 

SEVENTH: That the defendant finally was invited to appear before 
the American Consul at Montreal, Canada, and obtained an immigration 
visa to re-enter the United States as a lawful permanent resident on 
or about December 4, 1948, through his marriage to plaintiff, as 
American citizen. 

EIGHTH: That the plaintiff lived with the defendant in New York, 
New York, up until his return from Montreal, Canada, as a lawful 
permanent resident of the United States, and on December 4, 1948, 
after accomplishing his purpose of adjusting his immigration status, 
the defendant left the plaintiff and has not lived or cohabited with the 
plaintiff since December 4, 1948. 

NINTH: That had the plaintiff known that the defendant would not 
enter into a bona fide marriage and assume the obligations attendant 
therewith; submit to matrimonial relations for the purpose of conceiv- 
ing children; and provide a home for the plaintiff, as per their under- 
standing and agreement prior to the marriage, the plaintiff would not 
have entered into such marriage with the defendant. 

TENTH: That said representations by the defendant to enter into 
a bona fide marriage and to engage in marital relations for the purpose 
of conceiving children were false in that the defendant never did intend 
to cohabit with the plaintiff for such purposes and did not live or cohabit 
with the plaintiff since defendant's adjustment of his immigration status 
on December 4, 1948. 

ELEVENTH: That plaintiff believed said representations and 
relied upon them, and in reliance upon them did marry the defendant. 

TWELFTH: That the plaintiff has not cohabited with the defendant 
Since the discovery by her of the falsity of the representations made by 
the defendant. 
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THIRTEENTH: That by reason of defendant's failure to enter into 
a bona fide marriage and to cohabit with the plaintiff for the purpose 
of conceiving and raising children, and by reason of the said fraud of 
the defendant, the plaintiff has been damaged in that although she has 
married the defendant, the marriage is one in name only. 

FOURTEENTH: That there is no issue of said marriage. | 

WHEREFORE, plaintiff demands judgment that the said marriage 
between the plaintiff and the defendant be annulled. 


STEPHEN S. SCOPAS 
Attorney for Plaintiff 
Office & P.O. Address 
270 Broadway 

New York, New York 


STEPHEN S. SCOPAS, being duly sworn, deposes and says: 

I am the attorney for the plaintiff herein and have my office at 
270 Broadway, Borough of Manhattan, City and State of New York. 

This is an action for annulment. 

The summons and verified complaint herein were served on the 
defendant by publication on May 19, May 26, June 2, June 9, June 16, 
and June 23, 1950, as appear by the affidavits of publication thereto 
annexed. 

More than sixty days have elapsed since the date of the first publi- 
cation of the said summons, and the time for the defendant to answer 
or appear or otherwise move has expired. The defendant has neither 
answered, appeared or otherwise moved, and his time to do so has 
not been extended by stipulation, order of the court, or otherwise, 
and no motion addressed to the sufficiency of the complaint has been 
served upon me. 

I therefore respectfully ask that this case be put on the calendar, 
of undefended matrimonial cases for trial. 


/s/ Stephen S. Scopas 
Sworn to before me this 24th day of July, 1950 


/s/ Margierita E. McKinney 
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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 


MARY KARAYANNIS, ) 
Plaintiff, Action to Annul Mcrriage. 
~-against- 
EFSTRATIOS KARAYANNIS, 
Defendant. 


New York County Court House, 
Room 248, November 1, 1950, 
at 10:30 o'clock a. m. 


Before: 
HONORABLE PETER SCHMUCK, 
Official Referee; 


Appearances: 


STEPHEN S. SCOPAS, Esq., 
270 Broadway, 

New York City, N. Y. 
Attorney for the plaintiff. 


(No appearance for the defendant. ) 


LOUIS J. BUDNER, 
Official Stenographer. 


et MARY KARAYIANNIS, the plaintiff, called as a witness in her 
own behalf, being first duly sworn, testified as follows: 
(The witness states that her address is 78 Forsythe Street, 
Borough of Manhattan, City of New York. ) 
BY MR. SCOPAS: 
Q. Where do you live? A. 178 Forsythe Street. 
Q. Are you the plaintiff in this action? A. Yes, sir. 


Q. How long have you resided in the State of New York up to the 


present time continuously? A. About thirty years. 
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Q. When did you marry the defendant? A. On November 6th, 
1946, in a civil ceremony in the Borough of Manhattan, in the City 
Clerk's office. 

Q. And did you have a religious ceremony after that? A. On 
February 9, 1947, in St. Barbara's Greek Orthodox Church. 

Q. Where is that? A. Also in the Borough of Manhattan, City 
of New York. 

Q. Are there any children issue of this marriage? A. No. 

Q. When did you first meet the defendant? A. Four months 
before we got married, in June, 1946. 

Q. Did you have a conversation with the defendant with respect 
to your marriage and plans for your future life, in June, 1946? A, 
Yes, we did. 

Q. Where did that conversation take place? A. At my parents’ 
home at 78 Forsythe Street, New York. 

Q. Was your father present? A. Yes, my mother and father. 

Q. And is your mother in court today? A. Yes. 

Q. Your father is not in court? A. No, he is dead four months. 

Q. What did the defendant say to you and what did you say to him 
with reference to your future plans? A. He told me that he was a 
seaman, illegally in this country; that if he married an American citi- 
zen he would stay here and he promised me that after we got married 
we will have children, and that he loves me and he would provide a 


home for me. 


xe * sa * x 
Q. When did you first live with your husband? A. After the 
Greek wedding. 
Q. That is from February, 1947, to December 5, 1948? A, 
That is right. 
Q. During that time, did you have normal sexual relations? A. No. 
Q. Atall times, did he use contraceptives? A. Yes, he did. 
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Q. Did you protest and did you object to that? A. Yes, sir. 
Q. What did he tell you when you objected to his use of contra- 
ceptives? A. He told me to wait till he come back from Canada. 
He did not want to have children while he was going to be deported 
and leave them behind. 
Q. How long after you were married did you file an application 


to have him legalized as a permanent resident? A. We filed papers 
: in November, 1946, after we got married and he went to Canada in 1948. 


NRG ea EN Oe Oe ee ee ee 


Q. On December 4th? A. On December 4th. 

* x * 5 3 * 

Q. How long did he stay there? A. One day. 

Q. Was that the first notification? Do you know of your own know- 
ledge if that was the first notification or notice that he received to go to 
Canada? A. No, it was the second notice. 

Q. When was the first? A. A couple of months before, but his 
papers were not ready and he had to wait for a second call. 

Q. Now, when he came back on December 5, 1948, with his 
> immigration visa and with the right to stay here as a permanent resi- 

dent, did he have a conversation with you then? A. Yes. 

Q. What did he say to you when he came back? A. He said he 
was through with me and he came back and packed the rest of his 
belongings and went away. He said he had no intention of having 
children and he never loved me. 

Q. And what did he say or do? A. He said we American people 
are stupid and he was not a sucker to support children and he has no 


use for the American flag. 
THE REFEREE: Why did he want to become an American 
citizen if we were so stupid and where is he now? 


MR. SCOPAS: We do not know. We served him by mail. 
* * * * * 
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Q. Listen to me carefully. On December 5, 1948, did you re- 
mind him of the promises that he made~to-you before the marriage, 
that is in June, 1946, that he loved you and that he was marrying you 
and that when he would adjust his immigration status he would lead a 
normal life and so on, did you remind him of those promises? A, Yes, 
I did. 
Q. What did he say to you when you reminded him? A. He said 
he never loved me at that time; he just wanted to stay in this country. 
Q. And that is why he married you? A. And that is why he 
married me. 

Q. And did he say anything about ever wanting to have normal 
relations with you? A. No. 

Q. Did he say he wanted to have children? A. Yes, he did. 

Q. When did he say that? In June, 19467 A. In June, 1946. 

Q. Iam speaking of December, 1948. What did he say to you 
about that matter? A. When he came back from Canada, he said he 
did not want to have any children with me. He just said, "I am 
through with you." 

Q. Andhe left? A. And he left. 

Q. He took his personal belongings? A. Yes. 


* * * * * 


THE REFEREE: In other words specifically, if he had not 


promised that he was going to live a normal life and have children, you 


would not have married him? 
THE WITNESS: No, I would not have. 

* xe 7K ae ae 

CHRISTINA LISSARIS, called as a witness on behalf of the plain- 
tiff, being first duly sworn, testified as follows: 

ak x x x * 

Q. Mrs. Lissaris, do you know the plaintiff in this action? A. 
Yes, she is my daughter. 

Q. Do you know the defendant Efstratios Karayiannis? A. Yes, 
he is my son-in-law. 
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Q. Mrs. Lissaris, do you remember a conversation had in your 
house in June, 1946 between the defendant and the plaintiff? A. Yes, 
in my house. 

Q. Did you talk with the defendant Efstratios Karayiannis, too? 
A. Yes. 

Q. What did you say to him and what did he say to you? A. He 
said he loved my daughter and he wanted to marry my daughter and be 
legally over here and I said, "You love my daughter only to be legal?" 
He says, "No, I love your daughter and I want to marry her and have 
children and be a good man and have a family." 

Q. Did you talk to him on December 5, 1948, when he came back 
from Canada? A. Yes. 

Q. What did he say to you and what did you say to him? A. He 
said, "I am through now with your daughter. I don't love her." 

Q. Did you ask him why he made the promises? A. I Say, 
"Why you make the promises before?" And he says, "I make the 
promises to be legal here." And I said, 'Why you swear in the 
immigration you be a good man and you be a good citizen and you make 
a good family?" He says, (excuse me) "I shit on the American flag and 
the American Government and all the American people are stupid." 

Q. Did he say to you he never loved your daughter ? 

THE REFEREE: Did he say to you he never meant what he 
said before they were married ? 
THE WITNESS: What is that? 

Q. Mrs. Lissaris, when he came back from Canada on December 
5, 1948, did you remind him of those promises he made in June, 1946? 
A. Yes. 

Q. Did he say to you he never meant those promises that he made 
in June, 1946? A. He said he did not mean it and he never intended to 
have children with my daughter. 

MR. SCOPAS: That is all. 


* * * ok oe 
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At a Special Term Part III of the 
Supreme Court of the State of New 
York, held in and for the County of 
New York, at the Court house in 
Foley Square, in the Borough of 
Manhattan, on the 8th day of 


January 1951. 
PRESENT: 
HONORABLE 
Aron Steuer 
Justice. 

ba Da apg al A eR De EE eg eh nae aN ey le cael a TA x 
MARY KARAYIANNIS 

Plaintiff 

-against- 

EFSTRATIOS KARAYIANNIS 

Defendant 
baipheb ne ek etter ee a ede, Ane elena ae ia eee x 


The above entitled action having been brought on by plaintiff and 
against the defendant for a judgment annulling the marriage heretofore 
existing between the parties hereto, upon the ground of the fraud of 
the defendant, as set forth in the complaint herein; the defendant 
having been served within the State of New York by publication, 
pursuant to the order of Mr. Justice William C. Hecht, Jr., dated 
May 16, 1950, with the summons in this action, and the defendant not 
having appeared herein and not having answered thereto, the cause 
having been duly brought on for trial at Special Term Part I, of 
this Court, before Hon. Thomas A. Aurelio, one of the Justices of 
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this Court, on the 15th day of September, 1950, and the Court having, 
by its order of reference, referred the case to Hon. Peter Schmuck, 
Official Referee, and the plaintiff by her attorney, having appeared 
and presented her verified complaint, written and oral proof of the 
service of the summons and complaint on the defendant, affidavit 

of regularity of the proceeding, and testimony having been heard 

in open court on the Ist day of November, 1950, before the said 
Official Referee, sustaining the allegations set forth in the complaint; 
the Referee having thereupon fully heard and considered the proofs 
offered and having made a decision in writing, separately stating the 
findings of fact and conclusions of law, deciding that the plaintiff is 
entitled to judgment against defendant annulling the marriage between 
the parties hereto, pursuant to the statute, because of the fraud of 
the defendant; and a motion for judgment on the Referee's report 
having regularly come on the calendar at Special Term Part III of 
this Court on the 15th day of January, 1951: 


NOW, on application of STEPHEN S. SCOPAS, ESQ., attorney 
for the plaintiff, it is 


ORDERED, ADJUDGED AND DECREED that the report and 
findings of the Official Referee be and they are hereby confirmed. 


ORDERED, ADJUDGED AND DECREED that the plaintiff is 
entitled to a judgment annulling the marriage heretofore existing 
between the plaintiff and the defendant and freeing the parties from 
the obligations thereof, because of the fraud of the defendant. 


ORDERED, ADJUDGED AND DECREED that this judgment is 
interlocutory, but shall become the final judgment as of course three 
months after the entry and filing hereof, unless for sufficient cause 
the Court, in the meantime, shall have otherwise ordered. Upon this 
judgment becoming the final judgment, the said marriage shall be 
annulled and the parties shall thereby be freed from the obligations 
thereof. 
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UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


File: A-9777048 New York 
In re: EFSTRATIOS KARAYANNIS 
IN DEPORTATION PROCEEDINGS 


IN BEHALF OF RESPONDENT: James A. Douvres, Esq. 
70 Pine Street 
New York, New York 


CHARGES: 
Warrant: Act of 1924 - Not non-quota as specified in visa 


Act of 1937 - Visa obtained through fraud - 
marriage annulled 


APPLICATION: None. 
DETENTION STATUS: Released under $1000 bond 


ORAL DECISION OF HEARING OFFICER ENTERED ON DECEMBER 
11, 1951 


DISCUSSION: This record relates to a 26-year-old male, a native and 
citizen of Greece who first entered the United States in 1946 as a mem- 
ber of the Royal Greek Navy. He thereafter obtained leave to remain 
in the United States for a time but remained continuously until he again 
entered the United States after a brief departure to Canada on December 
2, 1948. He was married in the United States in November, 1946 to a 
citizen of the United States and thereafter in deportation proceedings 
was granted the privilege of voluntary departure and preexamination. 
He entered the United States on December 2, 1948 in possession of a 
non-quota visa issued to him as the husband of an American citizen 

and pursuant to Section 4(a) of the Immigration Act of 1924. He has 
remained in the United States continuously since December 2, 1948. 
His marriage was annulled in the Supreme Court of the State of &w 
York in an action brought against him by his wife. The marriage was 
annulled because of the fraud of the defendant, the respondent herein. 
That annulment operated to dissolve the marriage ab initio. The 
marriage having been annulled ab initio, the respondent was not a 


non-quota immigrant at the time of his entry on December 2, 1948 as 


specified in his visa but was in fact merely a quota immigrant. 
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Also, the marriage having been annulled because of the fraud of the 
respondent, it is annulled as of November, 1946 the date of the marriage 
so that visa which he obtained as the husband of an American citizen 
was not only a nullity but obtained through fraud. 
While the judgment of the Supreme Court of the State of New York 
cannot now be questioned in these proceedings, it is interesting to note 
certain other factors concerning the respondent. He claimed as his 
reason for not defending himself in that action, first, that he was not 
aware of the date he was supposed to appear in court. Service of the 
summons in that proceeding was made upon the respondent by publi- 
cation authorized by an order of the court. The summons was there- 
upon mailed to the respondent at 322 West 149th Street, New York 
City. The respondent has indicated at this hearing that that was his 
present address, that he resided there ever since he left his wife so 
his claim to lack of knowledge of the court action is apparently without 
foundation. He also offered as a defense the fact that he did not have 
the funds with which to hire counsel to defend himself in the annulment 
proceeding, but it is obvious that if the respondent were truly desirous 
or capable of defending himself against the charges made against him 


in that proceeding, his personal appearance and testimony might well 
have been sufficient to change the ruling. It is also noted that the res- 


pondent indicated that there were numerous altercations between his 
wife and himself. He has placed the blame for them upon his wife 
although she has in the past made accusations to the Immigration Ser- 
vice concerning the respondent's fault in this matter. However that 
may be, the respondent indicated further that his wife took to attacking 
him one year after they were married but he has failed entirely to 
explain why he continued to live with his wife for two years thereafter 
if he was dissatified and if his wife actually did the things he testified 
to. The suspicion arises and it may very well be that if ue were 
truly dissatified with his marriage he did not want to separate from 
his wife until sufficient time as his immigration status was adjusted 
to that of a permanent resident. The respondent has sworn that he 
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lived with his wife until September, 1949, yet it appears from EXHIBIT 
NO. 3 that the respondent's wife testified in court proceedings that 
the respondent left her a few days after he returned to the United States 
from Canada. If this is true, and the defendant not having appeared to 
contradict his wife, it would give rise to the thought that fraudulent 
intentions of the respondent in obtaining a visa and not to live further 
with his wife was already in his mind prior to his reentry on December 
2, 1948. 


To sum up, the judgment of annulment having been obtained by the res- 
pondent's wife on the grounds of fraud and no action having been taken 
by the respondent to appear and defend himself in those proceedings 
while the opportunity was present, the judgment must carry full weight 
and effect and the respondent cannot now avoid the results of that action. 
A judgment of annulment always operates ab initio, although possibly 

in some cases because of equitable considerations this may not take 
place. No equitable considerations are present from the facts now 
before me. 


FINDINGS OF FACT: 
On the basis of the foregoing I make the following findings of fact: 
(1) That the respondent is an alien, a native and citizen of Greece. 
(2) That the respondent last entered the United States on December 
2, 1948 at Rouses Point, New: York intending to remain perma- 
nently in the United States. 
(3) That the respondent last entered the United States December 
2, 1948 upon presentation of a non-quota immigrant visa 
issued to him under Section 4(a) of the Immigration Act of 
1924 as the husband of an American citizen. 
(4) That the respondent was not in possession of a valid immi- 
gration visa at the time of his last entry. 
(5) The respondent was married in November, 1946 to a United 
States citizen which marriage was annulled ab initio by judg- 
ment of the Supreme Court of the State of New York on January 


8, 1951 on the ground of the fraud of the respondent herein. 
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CONCLUSIONS OF LAW: 
On the basis of the foregoing findings of fact I make the following 
conclusions of law; 

(1) That under Sections 13 and 14 of the Immigration Act of 1924 
the respondent is subject to deportation in that at the time of 
entry he was not a non-quota immigrant as specified in the 
visa of his immigration visa. 

(2) That under the Immigration Act of February 5, 1917 and the 
Act of May 14, 1937 the respondent is subject to deportation 
in that at the time of entry he was not entitled to admission 
on the non-quota visa which he presented upon arrival for the 
reason that such visa was obtained through fraud by contracting 
a marriage which after entry has been judicially annulled 
‘retroactively to the date of such marriage. 


The respondent has made no application for discretionary re- 
‘lief and it is therefore my decision that the respondent be de- 
ported from the United States pursuant to law on the charges 

stated in the Warrant of Arrest. 


U. S. DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
NEW YORK, NEW YORK 


elcome Rice See a Ra ee te ees Smeets SES POs 
: C.O. No.: A-9777048 


Hearing Officer: Aaron I. 
Maltin 
Stenographer: Mary Gumbs 
Interpreter: S. A. Rad- 
wanner (USINS) 
Language: Greek 
Hearing Conducted at: 
Ellis Island 
New York, N. Y. 
Date: December 11, 1951 
Counsel or Representative: 
James A. Douvres, Esq. 
70 Pine Street 
New York, New York 


In the Matter of 
EFSTRATIOS KARAYANNIS 
Respondent in 


Deportation Proceedings 
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JeaE SERIE 


HEARING OFFICER TO RESPONDENT (THROUGH INTERPRETER) 
Q. What is yourname? A. EFSTRATIOS KARAYANNIS 

* * K a 
HEARING OFFICER TO RESPONDENT 

Q. I have here a Warrant of Arrest issued by the District Director 
of New York on April 30, 1951 wherein it is charged that Efstratios 
Karayannis who entered this country at Rouses Point, New York by rail- 
road on December 2, 1948 is in the United States in violation of the 
Immigration laws. I show you this warrant and I ask you if you are 
the person who is referred to in it? A. I understand and this relates 
to me. 

Q. This warrant charges that you are deportable on two grounds. 
The first is the Immigration Act of 1924 because of the time you entered 
the United States you were a quota immigrant and you were not a non- 
quota immigrant as was specified by the visa that you presented at the 
time you entered the United States. Do you understand? A, I understand. 

Q. The second charge is that you violated the Act of May 14, 1937 
because at the time you entered the United States you were not entitled 
to admission on the non-quota visa which you presented becuase the 
visa was obtained through fraud and that fraud is a marriage which you 
contracted and which after your entry to the United States was judicially 
annulled retroactively to the date of your marriage. Do you understand? 
A. I understand. 

xe ok * ac aK 

Q. Where were you born? A. I was born in the town of Pgaka, 
Island of Lymnos, Greece. 

Q. What is the date of your birth? A. October 12, 1925. 

Q. Of what country are you a citizen? A. Iam a Greek citizen. 

Q. When did you first come to the United States? A. I think it 
was in July, 1945. 


26 

Q. When did you first come to the United States and remain here? 
A. I think it was May, 1946. 

Q. How did you enter at that time? A. In 1946 I came to the 
United States as a Greek sailor serving for the Greek Navy. The same 
ship on which I arrived in 1946 was taken by me in 1945 that is I and 
others who came in 1945 are sailors enlisted in the Greek Navy. I 
took this ship on which I arrived in 1946. We left the United States 
and when I came in 1946 that was my return trip to the United States. 
There after I took permission in order to remain sometime ashore, 
in the United States and later on I was married and I did not depart 
anymore. 

Q. Did you have permission as a member of the Greek Royal 
Navy to leave this ship in the United States in 1946 from the appropriate 
military authorities? A. The Greek Maritime Commissioner at that 
time had the power to allow me and thirteen other sailors who were en- 


listed in the Greek Navy to remain ashore for a couple of months. Some | 
of the others took ships again and left the United States and I remained 
here. 


Q. How many times have you been married? A. Once. 

Q. Where and when were you married? A. I was married in New 
York City in the year 1946 in November. 

Q. Were you thereafter served with a Warrant of Arrest by the 
Immigration Service and given a hearing by an Immigration Officer ? 

A. Yes. 

Q. After that were you granted permission to apply to an American 
Consulate in Canada for a visa as the husband of an American citizen? 
A. That is correct. 

Q. Did you thereafter travel to Canada and apply at the American 
Consulate for an Immigration visa? A. Yes. . 

Q. After your entry in 1946, when did you next enter the United 
States? A. I came in to the United States in December, 1948. 
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Q. Was that your last entry in to the United States? A. Yes. 

Q. I now show you this visa and ask you if this is the visa on 
which you traveled and presented at the time of your last entry in to the 
United States? A. Yes. 

ak * * 

HEARING OFFICER TO RESPONDENT 

Q. Are you and your wife living together? A. No. 

Q. After your marriage in November, 1946 until when did you 
continue to live with your wife? A. Three and one half years. 

Q. When did you separate from your wife? A. September, 1949. 

Q. Three and one half years ago is sometime in 1948. When 
did you separate from your wife? A. September, 1949. 

Q. At what address did you live with your wife in November, 1948, 
just before you ‘went to Canada to obtain your visa? A. 99 Allen Street, 
New York City. 

Q. After you returned from Canada and you were admitted with 


the visa which I have just shown you, did you return to live at 99 Allen 
Street? <A. Yes. 

Q. And how long did you continue to live at that address after 
December, 1948? A. Until September 1949. 


* * a * * 


Q. After you were separated, did your wife know at what address 
you were living? <A. Yes. 

*« * * * a 

Q. EXHIBIT NO. 2 states that your wife, Mary Karayannis, 
obtained an annulment of the marriage between you and she in the 
Supreme Court of the State of New York. Did you know that she had 
obtained such a judgment? A. I knew it. 

Q. Did you appear personally in this action? A. No. 

Q. Why not? A. Because I was not notified by the court to 
appear. 
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Q. Before the case came on to be heard, did you know that such 
a case existed against you? A. Yes, I knew about it. 

Q. If you knew about it, why didn't you take steps to defend your- 
self? A. Because at that time I didn't have any money to engage a 
lawyer and I had to keep on working where I was employed. 

Q. As you were the defendant in this case, what did you needa 
lawyer for. All you had to do was to appear personally and give 
testimony as a defendant? A. I was not notified about the date when 
I had to appear in court. 

ok x cs mK 

HEARING OFFICER TO COUNSEL 
I am now going to call as a witness Stefan S. Scopas. 
HEARING OFFICER TO WITNESS 

Q. What is your name? A. StefanS. Scopas. 

a ss ok cg ss 

Q. Are you an attorney-at-law, Mr. Scopas? A. Iam an 
attorney-at-law. 

Q. Do you represent one, Mary Karayannis? A. Ido. 


Q. Did you represent her in a proceeding entitled, "Mary 


Karayannis against Efstratios Karayannis to annul marriage in the 
Supreme Court, State of New York, New York County"? A. I did. 

Q. Were you present at the hearing before the Honorable Peter 
Schmock Hecht, Official Referee given in the Supreme Court, State 
of New York, County of New York, dated January 8, 1951? A. I was 
present and I conducted the hearing. 

Q. Do you have a recollection of the testimony given at that 
time? <A. Ido. 

Q. I show you a transcript of the record and I ask you if you 
believe this to be a true and correct transcript? <A. That is a true 
and correct transcript. 

BY HEARING OFFICER 

Transcript of testimony consisting of pages 1 through 11 is 

entered in to evidence as EXHIBIT NO. 3. 


* * me 





BY COUNSEL 
I do have a few questions. 
COUNSEL TO RESPONDENT 
Q. You stated before in the record that you did not defend 
yourself in this action brought againstyou by your wife which was an 
action to annul the marriage and as one of the reasons you gave there 
was that you did not have the income or money to pay for counsel fees. 
Are there any other reasons why you did not contest it? A. The 


other reason was that I could not live with her any longer. She was | 


mistreating me. She was beating me witha broom. She used to put 
pieces of glass in my food and at one occasion she also took the bread 
knife and she wanted to do some harm to me. That happened the last 
time before I left the house, I mean the time when she wanted to attack 
me with a knife. I grabbed hold of herwhile she had the knife in her 
hand and I pushed her in a room and at the same time I had to run 
outside the house and that was the last time that I was at home, and if 
you don't believe me you can ask the superintendant of the house who 
saw my wife many timesrunning afterme with the broom in her hand 
and also with plates which she wanted to throw at me. 

Q. How long after your marriage to her was such conduct 
commenced by your wife? A. This started after we were residing 
together for one year. 

Q. Did you posess any fear, of bodily harm or even to remain 
with her? A. Yes, I was afraid to reside with her. 

Q. Then you were forced to leave when you did on September, 
1949? A. Yes, because I couldn't even sleep at home. I was afraid 
to go to sleep because while I was asleep she could do me some harm. 
I also wish to state that before I left the house she left the house many 
times leaving notes for me saying, "I am going to hang myself". At 
one time she wrote me, "Don't look for me, I am going to hang myself, " 
and I used to go to look for her and then she used to come late at night 


at home. 
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Q. In the complaint of Mary Karayannis against you, the 
respondent herein, she states under paragraph 6 that immediately 
after her marriage he refused to enter into matrimonial relations 
for the conception of children. Refused to assume the duties of 
supporting the plaintiff. 

BY HEARING OFFICER 

Let me interrupt you. The question you are now about to ask 
obviously has to do with the defense of the defendant to charges made 
against him in that court proceeding. The answer would be immaterial 
and in no way would affect this judgment so I will not permit them on 
the record. 

oe 5 me K 

COUNSEL TO HEARING OFFICER 

I have no further questions. 

HEARING OFFICER TO RESPONDENT 


* * 5 * x 


Q. Your wife has sent information to this Service that you beat 


her and a number of other members of her family. Is that true? 

A. That is not the truth. She is the one that hit me many times. She 
hit me on the street with her pocketbook and also on one occasion at 
an affair in front of all the people also she hit me with the pocketbook. 


cad * * * * 


U. S. DEPARTMENT OF JUSTICE 
BOARD OF ' IMMIGRATION APPEALS 
March 9, 1955 
IN THE MATTER OF 
EFSTRATIOS KARAYIANNIS File: A-9777048 - New York 


IN DEPORTATION PROCEEDINGS 


IN BEHALF OF PETITIONER: Leo E. Ypsilanti, Esquire 
51 Chambers Street 
New York 7, New York 
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This matter is before us by reason of a motion filed by counsel 
requesting that the proceeding be reconsidered and that the order of 
deportation theretofore entered .against the subject be withdrawn and 
that the alien be permitted to depart from the United States without 
an order of deportation outstanding and without expense to the 
Government in order that he may proceed to Canada and obtain a visa. 

The Assistant Commissioner of Immigration and Naturalization, 
Adjudications Division directed the alien's deportation on April 25, 

1952 and from that determination an appeal was taken to this Board. 
After oral argument and upon consideration of all of the evidence of 
record, this Board dismissed the appeal on November 6, 1953. 

The facts in the case are set forth in the opinion of the hearing 
officer bearing date December 29, 1951. Briefly, the petitioner here, 
testified that he was born in the Island of Lymnos, Greece on October 12, 
1925 and that he is a citizen of the country of his nati aly. This person 
first entered the United States during the year of 1946 as a member of 
the Royal Greek Navy. He obtained leave to remain in the United States 
for a period of time subsequent to which occasion he continued his 
residence in the United States. He spent a brief period of time in 
Canada during the year of 1948. 

While in this country he was married during the month of 
November 1946 to a citizen of the United States. He was granted 
permission to depart from the United States voluntarily and he was 
granted the additional privilege of pre-examination. He reentered the 
United States on December 2, 1948 at which time he presented a 
nonquota consular immigration visa issued to him as the husband of a 
citizen of the United States under and pursuant to the provisions of 
Section 4(a) of the Immigration Act of 1924 (8 USC Section 204). 

The marriage as aforesaid was annulled by the Supreme Court of 
the State of New York because of fraud on the part of the defendant. 

The order annulled the marriage ab initio and the petitioner is therefore 
subject to deportation under the provisions of the Act of May 14, 1937 
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and the Act of February 5, 1917, in that he was not a nonquota 
immigrant as specified in the visa of his immigration visa and that the 
nonquota visa which he presented as hereinabove referred to was 
obtained through fraud by contracting a marriage which after entry 
had been judicially annulled retroactively to the date of such marriage. 

There is considerable doubt that the alien would be admissible 
to the United States under the provisions of Section 212(a)(19) of the 
Immigration and Nationality Act (8 USC Section 1182). 

Although the alien is now married to a citizen of the United 
States, the circumstances in the case are such that the motion must 
necessarily be denied. 

ORDER: It is ordered that the motion be and the same is hereby 
denied. 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
BOARD OF IMMIGRATION APPEALS 
WASHINGTON, D. C. 


Motion on Behalf of 
EFSTRATIOS KARAYANNS, 
Respondent. 


For reconsideration; and to reopen Respondent's . 
case; and withdraw the Order of Deportation; and ° 
to recognize his status as an Immigrant; and 
change or grant him Voluntary Departure and 
Preexamination; and such other and further relief.” 


No. AQ 
777 048 


REASONS FOR MOTION FOR RECONSIDERATION 

le ee ee ee 

4. It is contended by the respondent that the Court in 
granting the Decree of Annulment in his case did not base it upon a 


finding of fraud perpetuated solely to expedite his admission to the 
United States. 


& 
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* * *x * * 

6. —s It is further contended by respondent that he did not 
receive a fair hearing, in that prejudicial errors were made in 
admitting into evidence hearsay testimony, and in refusing to permit 
the respondent to testify and offer proof as to pertinent and material 
matters effecting the issue of visa fraud as lodged against him; and in 
that certain derogatory letters appear to have been written by 
respondent's wife as to their marital affairs in the files of the 
Immigration Service, which were not offered in evidence, and 
nevertheless, used as a basis for deciding against him. 

he It is contended by respondent that his counsel has caused 
an investigation to be made in his case, and that respondent has proof 
and evidence to present at a reopened hearing, which will establish 


conclusively: 
* * * * * 
c. That he lived together with his former wife as husband 


and wife for about three and one-half years, and about ten months 
after having obtained his visa. 

d. That the visa was not obtained by any fraud on his part. 

8. It is contended by respondent that the case should be 
reopened, so that he can present new and additional evidence consisting 
of witnesses and letters to establish that there was no visa fraud, and 
that he had resided with his wife for a considerable period of time after 
returning from Canada with his visa; and to permit him to examine his 
former wife, whose testimony at the matrimonial hearing was 
erroneously admitted into evidence in the immigration hearing. 
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[Filed September 2, 1955] 
IN THE MATTER OF ) 
EFSTRATIOS KARAYIANNIS or _) File: A-9777048 - New York 
KARAYANNIS ) 
IN DEPORTATION PROCEEDINGS 


IN BEHALF OF RESPONDENT: Leo E. Ypsilanti, Esquire 
51 Chambers Street 
New York 7, New York 
(Heard: August 31, 1955) 


IN BEHALF OF SERVICE: Herman I. Branse, Service Represen- 
tative before the Board 


DEPORTABLE: Act of 1924 - Not nonquota as specified in visa 


Act of 1937 - Visa procured by fraud - Marriage 
annulled 


APPLICATION: That the proceedings be reopened 

This matter comes before us on motion to reopen the proceedings, to 
withdraw the outstanding order of deportation, and to grant to the 
respondent the privilege of departing voluntarily from the United States 
in lieu of being subjected to deportation. Preexamination is also re- 
quested. 


The facts in the case have been set forth in this Board's previous de- 


cisions and need not be fully reiterated here. The pertinent facts as 


they relate to the present motion are: The respondent's marriage to 

a United States citizen in 1946; his being granted the privilege of volun- 
tary departure and preexamination; his return to the United States on 
December 2, 1948, under this grant, as a nonquota immigrant pursuant 
to the provisions of Section 4(a) of the Immigration Act of 1924; and 

the annulment of his marriage by a decree of the Supreme Court of the 
State of New York on January 8, 1951. The respondent was admitted to 
the United States on December 2, 1948 as a nonquota immigrant based 
upon his marriage to a citizen of the United States. As a result of the 
annulment, ab initio, of his marriage to a United States citizen he was 
not entitled to entry into the United States in that status. An order was 
entered by the special inquiry officer on December 11, 1951 directing 
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that the respondent be deported from the United States on the above- 
stated grounds. 


This order was sustained by the Immigration and Naturalization Service 
on April 24, 1952. This Board entered an order on November 6, 1953 
dismissing an appeal in the proceedings. In dismissing this appeal we 
stated: 

"The marriage of the respondent to his citizen wife was 

annulled by a decree obtained by the respondent's wife 

in the Supreme Court of the State of New York, in and for 

the County of New York, on January 8, 1951 on the ground 

of fraud of the defendant as set forth in the complaint. The 

hearing contains a record of the minutes before the referee 

of the action to annul the marriage and the brief filed by 

respondent's counsel contained a photostatic copy of the 

complaint. Both the minutes and the complaint charge 

among other things that the marriage was entered into 

fraudulently by the respondent for the purpose of ad- 

justing his immigration status as the alien husband of 

a citizen wife and that after accomplishing his purpose 

of adjusting his immigration status, he left plaintiff and 

has not lived or co-habited with the plaintiff since Decem- 

ber 4, 1948. Counsel for the respondent attacks the charges 

on the ground that the respondent was not personally present 

at the annulment action and was served by publication. In 

support of his position, he cites Matter of B-, A-3170648, 

31. & N. Dec. 102. Respondent, however, fails to note 

that in the cited case there was distinguished Matter of F-, 

5523799, in which the charge was sustained for the reason 

that the Court in that case specifically found that the purpose 

for which the fraud was perpetrated by the alien was to obtain 


a preference under the immigration laws. 
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In the instant case it appears from the pleadings that the 
Court likewise found that the purpose for which the fraud 
was perpetrated by the alien was to obtain nonquota status 
under the immigration laws. The fact that the respondent 
did not appear to contest the suit is not a sufficient dis- 
tinguishing feature inasmuch as the respondent has testi- 
fied that he was aware of the suit and it is undoubtedly true 
that he could have appeared and furnished contest should 
he so desired. There is nothing to indicate that the res- 
pondent did not receive a copy of the publication together 
with the Summons and complaint in the annulment action. 
Nor does it appear that he subsequently took steps to 
reopen the annulment action on the ground of improper 
service." 
The matter again came before us on motion to reconsider and on March 
9, 1955 we entered an order denying this motion. In denying the motion 
we stated: 
"The marriage as aforesaid was annulled by the Supreme Court 
of the State of New York because of fraud on the part of the 
defendant. The order annulled the marriage ab initio and the 
petitioner is therefore subject to deportation under the pro- 
visions of the Act of May 14, 1937 and the Act of February 5, 
1917, in that he was not a nonquota immigrant as specified in 
the visa of his immigration visa and that the nonquota visa 
which he presented as hereinabove referred to was obtained 
through fraud by contracting a marriage which after entry 
had been judicially annulled retroactively to the date of such 
marriage." 
In oral argument counsel states that efforts had been made to have set 
aside the annulment decree entered by the Supreme Court of New York in 
the Courts of New York. He further states that such action was un- 
successful inasmuch as the statutory period in which the decree could 
be attacked had elapsed. Clearly, therefore, we are precluded from 


“ 
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going behind the court's findings and annulment decree. 


We have carefully considered counsel's position as set forth in the 
motion and his arguments in his personal appearance before this Board. 
The arguments and issues now advanced were raised previously by 
counsel and were disposed of by us in our referred to decisions. The 
motion will therefore be denied. 


ORDER: It is ordered that the motion be and the same is hereby denied. 


/s/ Thos. G. Finnicane 
Chairman 


[Filed March 9, 1955] 
U. S. DEPARTMENT OF JUSTICE 
BOARD OF IMIGRATION APPEALS 


IN BEHALF OF PETITIONER: Leo E. Ypsilanti, Esquire 
91 Chambers Street 
New York 7, New York 


This matter is before us by reason of a motion filed by counsel requesting 
that the proceeding be reconsidered and that the order of deportation there- 
tofore entered against the subject be withdrawn and that the alien be per- 
mitted to depart from the United States without an order of deportation 
outstanding and without expense to the Government in order that he may 
proceed to Canada and obtain a visa. 


The Assistant Commissioner of Immigration and Naturalization, Adjudi- 
cations Division directed the alien's deportation on April 25, 1952 and 
from that determination an appeal was taken to this Board. After oral 
argument and upon consideration of all of the evidence of record, this 
Board dismissed the appeal on November 6, 1953. 


The facts in the case are set forth in the opinion of the hearing officer 
bearing date December 29, 1951. Briefly, the petitioner here, testified 
that he was born in the Island of Lymnos, Greece on October 12, 1925 

and that he is a citizen of the country of his nativity. This person first 
entered the United States during the year of 1946 as a member of the Royal 
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Greek Navy. He obtained leave to remain in the United States for a 
period of time subsequent to which occasion he continued his residence 
in the United States. He spent a brief period of time in Canada during 
the year of 1948. 


While in this country he was married during the month of November 1946 
to a citizen of the United States. He was granted permission to depart 
from the United States voluntarily and he was granted the additional 
privilege of preexamination. He reentered the United States on December 
2, 1948 at which time he presented a nonquota consular immigration visa 
issued to him as the husband of a citizen of the United States under and 
pursuant to the provisions of Section 4(a) of the Immigration Act of 1924 
(8 USC Section 204). 


The marriage as aforesaid was annulled by the Supreme Court of the 
State of New York because of fraud on the part of the defendant. The 
order annulled the marriage ab initio and the petitioner is therefore 
subject to deportation under the provisions of the Act of May 14, 1937 

and the Act of February 5, 1917, in that he was not a nonquota immigrant 
as specified in the visa of his immigration visa and that the nonquota visa 
which he presented as hereinabove referred to was obtained through fraud 
by contracting a marriage which after entry had been judicially annulled 


retroactively to the date of such marriage. 


There is considerable doubt that the alien would be admissible to the 
United States under the provisions of Section 212(a)(19) of the Immigration 
and Nationality Act (8 USC Section 1182. ) 


Although the alien is now married to a citizen of the United States, the 
circumstances in the case are such that the motion must necessarily be 
denied. 


ORDER: It is ordered that the motion be and the same is hereby denied. 


/s/ Thos. G. Finnicane 
Chairman 





39 
U.S. DEPARTMENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 
DECISION 
[Filed November 6, 1953] 

File: A-9777048 - New York 

In re: EFSTRATIOS KARAYANNIS 

IN DEPORTATION PROCEEDINGS 


IN BEHALF OF RESPONDENT: Leo E. Ypsilanti, Esq. 
51 Chambers Street 
New York 7, New York 
(Brief filed) 


CHARGES: 
Warrant: Act of 1924 - Not nonquota as specified in visa 
Act of 1937 - Visa procured by fraud-Marriage 
annulled 


Lodged: None 
APPLICATION: Termination of proceedings 
DETENTION OF STATUS: Released on bond 


The case comes forward on appeal from the order dated April 25, 1952 
of the Assistant Commissioner ordering the respondent deported on the 
charges stated in the warrant of arrest. 


The record shows that the respondent was married in November 1946 to 
a United States citizen and thereafter was granted the privilege of volun- 
tary departure and preexamination in deportation proceedings. He enter- 
ed the United States on December 2, 1948 in possession of a nonquota 
visa issued to him by reason of the fact that he was the husband of an 


American citizen pursuant to section 4(a) of the Immigration Act of 1924 


and has since remained continuously in the United States. 


The marriage of the respondent to his citizen wife was annulled by a 
decree obtained by the respondent's wife in the Supreme Court of the 
State of New York, in and for the County of New York, on January 8, 
1951 on the ground of fraud of the defendant as set forth in the complaint. 
The hearing contains a record of the minutes before the referee of the 
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action to annul the marriage and the brief filed by respondent's counsel 
contains a photostatic copy of the complaint. Both the minutes and the 
complaint charge among other things that the marriage was entered into 
fraudulently by the respondent for the purpose of adjusting his immi- 
gration status as the alien husband of a citizen wife and that after accom- 
plishing his purpose of adjusting his immigration status, he left the 
plaintiff and has not lived or co-habited with the plaintiff since December 
4, 1948. Counsel for the respondent attacks the charges on the ground 
that the respondent was not personally present at the annulment action 
and was served by publication. In support of his position, he cites 
Matter of B-, A-3170648, 3 I&N Dec. 102. Respondent, however, fails 
to note that in the cited case there was distinguished Matter of F-, 
9523799, in which the charge was sustained for the reason that the court 
in that case specifically found that the purpose for which the fraud was 
perpetrated by the alien was to obtain a preference under the immigration 
laws. 


In the instant case it appears from the pleadings that the court likewise 
found that the purpose for which the fraud was perpetrated by the alien 
was to obtain nonquota status under the immigration laws. The fact that 
the respondent did not appear to contest the suit is not a sufficiently 
distinguishing feature inasmuch as the respondent has testified that he 
was aware of the suit and it is undoubtedly true that he could have appear- 
ed and furnished contest had he so desired. There is nothing to indicate 
that the respondent did not receive a copy of the publication together with 
Summons and complaint in the annulment action nor does it appear that 
he subsequently took steps to reopen the annulment action on the ground 
of improper service. We find the charges to be sustained. 


ORDER: : It is ordered that the appeal be and the same is herebydismissed. 


/s/ Leigh L. Nutteton 
Acting Chairman 





